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DETAILED ACTION 

Specification 

1 . The disclosure is objected to because of the following informalities: 

At line 6 of page 1 , at line 20 of pages 9 & 1 1 , he disclosure makes reference to 

"PCT Application No. PCT/US03/ ," which should apparently read - PCT 

Application No. PCT/US03/00256-. 

At line 29 of page 10, "inner protuberances 54" should apparently read -inner 
protuberances 62- as per line 23. 

Appropriate correction is required. 

Claim Objections 

2. Claim 12 is objected to because of the following informalities: 

At line 2-3 of the claim, the limitations "fingers" .and "longitudinal ribs" render the 
claim indefinite; for example, it is unclear from the alternative language used in claim 1 
whether or not the thermometer comprises a single or a plurality of "fingers" and 
"longitudinal ribs." 

Appropriate correction is required. 

Claim Rejections - 35 USC § 102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 
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4. Claims 1-2, 5-9, 11 and 13-19 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Sato (US Patent No. 3,738,173). 

In regards to claim 1, Sato disclose(s) a tympanic thermometer comprising: 

a heat sensing probe 1 1 defining a longitudinal axis and an outer surface 
extending from a distal end of the tympanic thermometer; 

an ejection apparatus 13 including at least one finger 13c extending from the 
distal end of the tympanic thermometer and being configured for movement along the 
outer surface of the probe 1 1 ; and 

a probe cover 12 being mountable to the distal end of the tympanic thermometer, 
the probe cover 12 defining an inner surface configured to engage the outer surface of 
the probe 11, the probe cover 12 including at least one longitudinal rib 12d radially 
projecting from the inner surface thereof, the longitudinal rib defining a proximal face to 
facilitate ejection of the probe cover 12, 

wherein the at least one finger 13c is configured to engage the proximal face 
(see figs. 4, 6 & 8-10; column 2/lines 30-48 & 51-57; column 3/lines 11-20; column 
4/lines 45-56; column 5/lines 7-15; column 6/lines 34-38 & 55-64; column 7/lines 3-6, 
30-38, 46-54 & 63-68). 

In regards to claim 2, Sato disclose(s) a tympanic thermometer wherein the outer 
surface of the probe defines a groove 29, transversely oriented relative to the 
longitudinal axis, which is configured to receive a portion of the probe cover 12 for 
releasably retaining the probe cover 12 with the probe (see figs. 6 & 8; column 3/lines 
1 1 -20; column 5/lines 7-1 5; column 7/lines 3-6). 
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In regards to claim 5, Sato disclose(s) a tympanic thermometer wherein the at 
least one finger 13c includes a tapered finger tip defining a distal strike face 13a (see 
fig. 9). 
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In regards to claim 6, Sato disclose(s) a tympanic thermometer wherein the at 
least one finger 13c is movable between a retracted position (see fig. 9) and an 
extended position (see fig. 4). 

In regards to claim 7, Sato disclose(s) a tympanic thermometer whereby the at 
least one finger 13c is biased to the extended position (see fig. 4; column 6/lines 55-64). 

It is noted that the collar 13 is biased into the extended position against the force 
of spring 26 via retaining means 19 (see column 6/line 65 to column 7 /line 2). 

In regards to claim 8, Sato disclose(s) a tympanic thermometer whereby the at 
least one finger 13c is releasably fixable in a retracted position (see fig. 4; column 
6/lines 55-64). 

In regards to claim 9, Sato disclose(s) a tympanic thermometer wherein the at 
least one finger 13c is releasably fixable via a latch, whereby the latch includes a 
release button 15 that is engageable to release the at least one finger 13c from the 
retracted position (see fig. 9; column 7/lines 63-68). 

In regards to claim 1 1 , Sato disclose(s) a tympanic thermometer wherein the at 
least one longitudinal rib 12d has a transverse face having a substantially parallel 
orientation relative to the longitudinal axis of the probe (see fig. 9). 

In regards to claim 13, Sato disclose(s) a tympanic thermometer comprising: 

a heat sensing probe 1 1 defining a longitudinal axis and an outer surface 
extending from a distal end of the tympanic thermometer, the probe defining a 
transverse groove 29 in the outer surface; 
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an ejection apparatus 13 including at least one finger 13c extending from the 
distal end of the tympanic thermometer and being configured for movement along the 
outer surface of the probe, the at least one finger 13c being disposed for movement 
proximal to the transverse groove 29; and 

a probe cover 12 having an inner surface being releasably mountable to the 
outer surface of the probe, the probe cover including at least one longitudinal rib 12d 
projecting from the inner surface of the probe cover 12, the at least one longitudinal rib 
defining a proximal face configured for engagement with the at least one finger 13c; 

wherein the proximal face and the at least one finger 1 3 engage for moving the at 
least one finger 13 between a retracted position and an extended position (see figs. 4, 6 
& 8-10; column 2/lines 30-48 & 51-57; column 3/lines 1 1-20; column 4/lines 45-56; 
column 5/lines 7-15; column 6/lines 34-38 & 55-64; column 7/lines 3-6, 30-38, 46-54 & 
63-68). 

In regards to claim 14, Sato disclose(s) a tympanic thermometer wherein the 
transverse groove 29 is disposed circumferentially about the outer surface of the probe 
and substantially perpendicular to the longitudinal axis of the probe (see figs. 6 & 8; 
column 3/lines 11-20; column 5/lines 7-15; column 7/lines 3-6). 

In regards to claim 15, Sato disclose(s) a tympanic thermometer wherein the at 
least one finger 13 includes a tapered finger tip defining a distal strike face 13a (see fig. 
9). 
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In regards to claim 16, Sato disclose(s) a tympanic thermometer wherein the 
distal strike face 13a is configured for engagement with the proximal face of the at least 
one longitudinal rib 12d (see figs. 4 & 9; column 6/lines 41-44). 

In regards to claim 17, Sato disclose(s) a tympanic thermometer wherein the at 
least one finger 13 is biased to the extended position (see fig. 4). 

It is noted that the collar 13 is biased into the extended position against the force 
of spring 26 via retaining means 19 (see column 6/1 in e 65 to column 7/1 ine 2). 

In regards to claim 18, Sato disclose(s) a tympanic thermometer wherein the at 
least one finger 13 is releasably fixed in the retracted position (see fig. 9; column 7/lines 
.63-68). 

In regards to claim 19, Sato disclose(s) a tympanic thermometer wherein the at 
least one finger 13c is releasably fixable via a latch, the latch including a release button 
15 being engageable to release the at least one finger 13 from the retracted position 
(see figs. 4 & 9). 

Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

6. Claims 4, 10, 12 and 20 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Sato ('173). 
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Sato discloses a tympanic thermometer, as disclosed above, that teaches all the 
limitations of the claims except Sato does not teach a plurality of fingers or longitudinal 
ribs. However, it would have been obvious to one of ordinary skill in the art at the time 
Applicant's invention was made to provide a thermometer similar to that of Sato with a 
plurality of fingers and longitudinal ribs since such a modification would amount to a 
design choice. It has previously been held that duplicating part for a multiple effect is not 
patentable-See In re Harza, 274 F.2d 669, 671, 124 USPQ 378, 380 (CCPA 1960). 

More in regard to claim 12, it would have been obvious to one of ordinary skill in 
the art at the time Applicant's invention was made to provide a thermometer similar to 
that of Sato, as modified above, with a plurality of equidistantly spaced fingers and/or 
longitudinal ribs since such a modification would amount to a design choice. It has 
previously been held that changing aesthetic design is not patentable-See In re Seid, 
161 F.2d 229, 231, 73 USPQ 431, 433 (CCPA 1947). 

7. Claim 3 is rejected under 35 U.S.C. 103(a) as being unpatentable over Sato 
('173) in view of Makita et al. (US Patent No. 5,340,215). 

Sato discloses a thermometer, as disclosed above, that teaches all the limitations 
of the claim except Sato does not disclose a plurality of protuberances projecting from 
the inner surface of the probe cover. However, Makita et al. disclose a thermometer 
wherein the portion of the probe cover 9 includes a protuberance projecting from the 
inner surface of the probe cover 9 and being proximally spaced from the distal end of 
the probe cover (see figs. 2 & 6; column 4/lines 53-54 & 59-61). Since Sato teaches a 
retaining means for releasably retaining the probe cover, it would have been obvious to 
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one of ordinary skill in the art at the time Applicant's invention was made to provide a 
thermometer similar to that of Sato with a protuberance similar to that of Makita et al. in 
order to releasably attach the probe cover to the probe. Moreover, it would have been 
obvious to one of ordinary skill in the art at the time Applicant's invention was made to 
provide a thermometer similar to that of Sato as modified by Makita et al. with a plurality 
of protuberances since such a modification would amount to a design choice. It has 
previously been held that duplicating part for a multiple effect is not patentable-See In 
re Harza, 274 F.2d 669, 671, 124 USPQ 378, 380 (CCPA 1960). 

Conclusion 

8. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

US Patent No. 4,1 12,762 to Turner et al. discloses a probe cover grip and 

release device. 

US Patent No. 7,063,458 to Tabata et al. discloses an ear type clinical 
thermometer. 

US Patent No. 4,588,306 to Burger et al. discloses an electronic thermometer 
probe assembly. 

US Patent No. 3,999,434 to Yen discloses a temperature probe assembly and 
probe cover retainer. 

US Patent No. 3,905,232 to Knute discloses electronic thermometer. 

US Patent No. 6,053,875 to Rosenbaum et al. discloses a removable tip an 

acoustic reflectometer. 
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9. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Rene Towa whose telephone number is (571) 272-8758. 
The examiner can normally be reached on M-F, 8:00-16:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Max Hindenburg can be reached on (571) 272-4726. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



RTT 




